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DIRECT EXAMINATION
Ken Vick
Deputy Maricopa County Attorney

General Goals for Diract

A.

B
C
D.
E

F.

Identify your worst enemy at trial ~ not the judge, not the defense, not the
jury — the worst enemy of your case is confusion. Your direct
examinations must remove confusion and clearly leave the jury with the
understanding that the defendant is guilty,

Tell the story of the case.

Advance your theme of the cass.

Create memorable images for your jury to use during deliberations.
Attack the defense theory of the cage,

Admit physical evidence to Support your theory of the casa,

Obstacles to Overcome in Direct

A,

You - Lawyers get in the way of their witnesses more often than not. This
leads to a disjointed presentation that may get the necessary elements jntg

Witnesses — Lay witnesses are nervous and imprecise in their answers and
descriptions. They can became confused and give answers that are
completely opposite of the actual facts, Professional witnesses can be
arrogant and antagonistic which fosters dislike and distrust of them among
the jury. At times, professional witnesses may think they know how to
present the case better than ypu and they decide to give answers to “help

Method of Presentation — The Question and answer method of telling a
story is stilted and bard to folow. It is got a procedure that “normal”
people use to give and receive information. This procedure can leadto a
disjointed presentation of the fagts and a hard to follow story that i
anything but memorable,

Rules of Evidence - In addition to requiring the questions and answer
format discussed above, the Rules of Evidence also hamper the attorney’s
ability to tell a cohesive story. Often facts and details “normal™ people



would want to comnplete a story cannot pe admitted because they are
prejudicial or irrelevant (at least to the Jjudge) The Rules of Evidence
further complicate the attorney’s job because there are certain

E. Objections ~ Imagine trying to tell a story to someone who has never
heard it before while Someone else is constantly interrupting saying that
you're not telling jt cotrectly or in the right way. The potential for

have almost no power to hurt your case,

I Presenting the Compelling Direct

t0 avoid putting on witness Just because they are in the police report. If
they don’t advance the story, they have the potential to do more harm than
good — don’t use them, If they add just a little Piece to the story, get them
to that piece and be done with them. Just because you put them on the
stand does not mean you have to talk about everything they did that day.

B. Plan your Direct — A compelling direct examination does not “just
happen.” It requires thorough preparation and Organization, Preparing in
advance will allow you to anticipate objections and your responses as

trial. Use of scripted questions, whether your own or from someone else,
is the easiest way to lose your witness and your jury.



. First Pass — Allow the Witness to give an overview of their
testimony. The witness is aliowed to tel their Story in a cohesive,
easily understandable manner.

bo

S
diagrams to bring out details and visya] images that were omitteq
or not fully developed in the first narration.

3. Third Pass — Repeat the witness® story using physical evidence and

demonstrations.
Presentation
1. Positioning in the Courtroom ~ You have the burden of proo?, To

meet that burden your Jury must be able to hear the witpess.

(A8

Use of Notes — Unlike an Opening statement, attempting to conduct
an effective direct without any notes is ill-advised. The direct js
where all the work for the case is done. Using notes is ope way to
be sure you don’t miss anything that might be fatal to your case.

one you use will depend on what you are comfortable with - use
whatever outline style you need to keep you organized and on
track; the key is to avoid scripting your questions.

3. Content of your Questiops — Obviously the Rules of Evidence have
some guidance on the types of questions you can ask. A few of the
key issues for direct exam are the following:



from the person who was actually there. Leading questions may be
used on preliminary matters such as a witness’ background and
issues that are uncontested. See Rule 611 (c), Ariz. R, Bvid

witness, “What happened next?” after 2 narrative objection js
sustained. If you have a judge that is particularly hostile to

¢. Compound Questions — Compound questions permit a witness
to answer one part of the question without answering the second
part. They may compound so many facts that it is diffeujt for the



d. Short questions — Short open-ended questions on direct wijj
avoid the problems of Compound questiops, confusing questions,
and questions that draw CXcessive attention to the attorney.

add nothing to the question and frequently rob the question of
clarity and Persuasiveness. “Cop tall” is closely related 1o “lawyer
speak™ and it will also rob our direct of clarity. Use phrases that

1nvolve the jury in the questioning such as “Tell the Jury ..., Show
the jury..., Explain to us...” etc,

f. Look for ways to add visuals to your direct examination. Take
“notes” on ease] paper of key issues and statements for the jury,
Visuals wil] help keep the Jury interested in your direct and can be

deliberations.

Drawing the Sting — If you have negative information that will
impact the credibility of a witness, you do not want to have it coma

prior felony convictions of the witness, “unsympathetic” victims
(such as a prostitute who is raped by a ©J, ohn™), previous lies to

studies that suggest that if negative information is presented before
the story, people tend to Teject what the witness has to say. Ifthe
negative information is presented after the story, people tend to
believe the Story. These studies would suggest that drawing the

wouldn’t want the negative information to be the very last thing
the jury hears in your direct, but you don’t want to taint the witness
unnecessarily before the jury has even had chance to judge the



IV.  Foundation Issues

A

Laying foundation for an officer’s expertise

Frequently you will be relying on your police officer’s training and
experience as foundation for opinions you want from this witness.
Examples include drug experts, DUT experts (HGN), etc. You need 1o

Key foundational issues for ﬁhysical evidence
1. The record needs to know what we are doing as does the jury.
“Officer, I'm showing you exhibit 1 "

o

Can the witness identify it? “Do you recognize it?”
3. “What is it?”

4. Why should we believe this witness? “How do you recognize it?”
or “How do you know it is

k3]
__?



5. For photos, videos, diagrams, etc - “Does it fairly and accurately
show (whatever is in the photo or video) the scene, the house, the
crash, the defendant, the roadway, etc >

6. For diagrams — Some details ~ “Ts it to scale?” “WiLl it assist you
in explaining your testimony?”

7. For audio tapes — Who is on the tape? “Do you recognize the
voices on the tape?” “How?” “Ljou do you know their vojce?”
“Were you part of this conversation?” — etc depending on the facts
of the case.

Refreshing Recollection

In almost every criminal trial, an officer will need to review his or her
Teport to recall some detail about the offense. It may be a license plate
humber, a name, a streat address, a specific time, specific signs of
impairment during the FSTs, etc. This is why you’ll want the police
report marked as an exhibit in every trial. While little “foundation” i
needed to do this, you'll want the jury to know what the witness i using.
Use the same steps listed above even though you won’t admit it. A typical
exchange might look like this

“What was the license plate number?-

“Idon't remember it exactly,”

“Is there something you could review that would refresh your memory?”
“Yes, my report in this case ”

“Officer, I'm showing you what has been marked as Exhibjt 1. Do you
recognize it7”

C:Yes?!

“What is it?”

“This is my departmental report that [ prepared for this incident *

“Did you complete this report shortly after your investigation that night?”
“Yes”

“Did you write that report when these events were still fresh in your
mind?” S

*Yes”

“Directing your attention to Page 7, about half way down the page. Does
that refresh your memory as to the license plate number?”

=3Yes'”

“Please hand me the report and tell the jury what the license plate was on
the defendant’s car.”

“Arizona plate KITY-NOR.*

The questions regarding whether the report was completed shortly afier
the events and whether the events were fresh in his mind are not
technically necessary ta refresh recollection (but would be if you needed



L. Keep focus on why the chain of custody matters for this piece of

prove that this is the rock that the officer removed from the
defendant, Additionally we need to prove that is was not tampered
with before it got to the Iab for testing. Your questions to establish
chain of custody should focus on those issues.

3. Keep in mind that a defact in the chain of custody goes to the
weight not the admissibility of the evidence.

Handling Evidence

1. Show everything to the defense first — yes they’ve already seen it,

defense counse] what has been marked as exhibit X.” If that works
for you (and your judge) that's fine, but I just band it to them.

2. Asking to approach the witness — discuss with the judge before the
ial.

L

Lay the necessary foundation with the witness,

4. Admit the evidence - Ng magic phrases - “State moves for the
admission of Exhibit X * . will do nicely,

Show the exhibit to the jury and have the witness explain it.

Ln



Preparing Your Witness
Witness preparation is the single most important element in presenting 4

A Telling the Truth
Witnesses must understand that, contrary to what they may believe oy
what they have seen on TV, prosecutors are interested in oaly one thing
and that is the truth, Yoy were not there. You did not see the crime,

While you may know what bappened based oq the evidence, the witnegs
needs to understand that You are not trying to feed them answers. All you
want them to do is to te]j the truth, no matter how it looks. For example, if



e

D.

The Dry Run
You may not have time to BO over every direct exam question you plan to

I3

ask, but there are some critical things you need to “practice” before the
exam begins.

1.

L.

For professional witnesses — experts and officers - it may be

For civilian witnesses yow’ll want to conduct at least a few minutes
of your direct with them to get them used to the question and

oot to “stape” what happened, it is to be sure the witness
understands what you are asking them to do,

If a witness is making statements that are different than any prior

staternents, confront them about the inconsistencies and find out
why they are different, Ofiep you'll find out that the officers

courtroom.

Specific Issues to Discuss

Explain how the subpoena system works in your jurisdiction

Does the date on the subpoena definitely meag the date that
witness will testify? If not, you'll want to tell thern what to expect,
What is the probability of continuances? Will there be delays after

10



Ll

n

the witness gets to the courtroom? If you have a systam Jika
Maricopa County - cage transfer — that will need some
explanation

Inadmissible Areas T You must cover any areas that the witness is
precluded from discussing. Some typical examples include prior

Explain the problems with guessing or Speculating and why they
should not do it

“l don’t know” and “I dog’t remember” are not the same thing —
make sure the witness knows the difference and why it is
important. Similarly officers like to say “Not to my knowledge.”
This is a hedging answer and leaves the jury wondering whether
the witness forgot or whether it might have happened and the
witness just does not know, don’t know”, “I couldn’t see that,
“I don’t remember”, and “No” are alf better answers depending on
what is true in your case.

If estimates of time or distance are important discuss it before trial.
Some people are terrible at estimating time eand distances. Here a
demeonstration of time and/or distance may be helpful and
necessary. You won’t know if you don’t discuss it with your
witness in advance,

The rule of exclusion — what it means and what they must do 19
comply with it

Dress and demeanor.
Witnesses come from all walks of life and their dress wil] reflect
that fact. If you don’t discuss dress at all with your witness, you
are likely to get whatever they wear on a day to day basis and that
is not usually good. Some general rules —

8. Shorts are bad and are specifically prohibited in some
cowrtrooms. This may be a surprise to your civilians and your
officers in the summer.

I



b. Revealing clothing - low cut tops, tank tops, muscle shirts, etc,
do not convey the seriousness warranted in a criminal trial.
Encourage your witnesses to wear long sleeve, clean shirts and
professional length skirts or pants.
¢. Officers — Uniforms are always appropriate. Generally, telling
officers to wear what they wear on duty is safe - exceptions may
. oeed to be made for undercover officers.
d. Remind witnesses that their demeanor — good or bad — is op
display anytime they are in or near the courthouse. Jurors will
form powerful impressions ahout people based on the way they
behave outside the courtroom. Demeanor is also important during
direct and cross. Being glib or flippant on direct will tell the jury
the witness does not care, Being aggressive on cross will make the
witness appear to be biased to your side. It will also Jook
unprofessional.

Hostile Witnesses

Whether they are friends and family of the defendant, recanting victims, or
witnesses who just don’t want to be bothered with a trial, you will have to
deal and effectively handle hostila witnesses. Professionalism is the key.
Treat the witness professionally, regardless of how they are treating you,
and you will find that in most cases you can still effectively present their
testimony despite.their hostility. To be sure, there will be times when you
will have to come on strong to confront the hostility — just be sure it does
not become a personal battle. The hostile witness could be anyone you are
calling to the witness stand. Below are some of the more frequent types.

1. Doctors and other non-law enforcement experts — although doctors

They do not understand why they can’t give an affidavit or a
deposition outside the courtroom to Spare them from having to
come to trial. Be sympathetic to their position. Understand that
their time is valuable. Explain to them that you will work with
thern and the court to. get them on and off the stand as quickly as
possible. If you show them Yyou care about not wasting their time,
they will be much easier to deal with.

2

Co-defendants

Proper use of co-defendants is a subject for a completely separate
class, A few things to keep in mind — they are not your friends —
you have purchased their testimony with a plea agreement and you
will have to justify that to the jury eventually. Record your
interviews with them in cage they change their story when they are
face-to-face with the defendant. Tell them you are going to discuss



their plea deal and their priors with thera and explain why that is
necessary.

Recanting Witnesses

This is another topic that should he studied in its own course for
prosecutors who have ygs recanting witnesses frequently, In
Arizona, since prior Inconsistent statements can be used as
substantive evidence, it is generally more important to get the
recanting witness on the stagd than it is to get the witnagg to tell the
truth. Usually, oncs a witness has recantad their story, they are not
going back to the truth, Theye are circumstances whers a
relationship goes south or some other event happens that makes thea
witness decide to tell the truth in trial, but you can’t count on it.
Let the witness know that in the trial they will have a chance to tell
their story to the jury. You need to Prepare to impeach them with
their prior statements — jt dges not have to be done with hostility -
try to keep in mind that this person was the victim of a crime ang
there are challenging psychological forces that make it seem
reasonable to them to change their testimony. While you will
ultimately argue that the evidence shows they lied on the witness
stand, you should work to keep your relationship with this witness
as professional and collegia] s possible in and out of the
courtroom.

Officers with Brady Issues

Human beings make mistakes. Police officers, as human beings,
will make mistakes. Sometimes these errors raise questions as to
the officer’s integrity. When that happens, that information will be
disclosed and unless it is precluded as irrelevant, it will come out
at trial. When dealing with this situation ~ if you know the
evidence is coming in - it ig usually best to draw the sting. You
need to discuss the issue with the officer in advance and explain
what you will ask about this situation and why you have 1o do it,
Springing this type of information on a witness in the courtroom is
one sure way to have a perfectly willing witness become instantly
hostile.
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